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ver sus

HARRI S COUNTY; TOMWY B. THOVAS; JOHNNY KLEVENAGEN, Sheriff
Def endant s,

HARRI S COUNTY; TOMW B. THOVAS,
Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Southern District of Texas

Oct ober 19, 1998

Bef ore H G3 NBOTHAM PARKER and DENNI'S, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Harris County appeals a grant of summary judgnent in favor of
a certified class of enployees, finding that the County’s policy
requiring the use of accrued conpensatory tine by its enpl oyees
contravened 29 U . S.C. 8§ 207(0)(5) of the Fair Labor Standards Act
(FLSA). W are persuaded that the 1985 Anmendnents to the FLSA do
not grant public enployees a right to choose when they will use

accrued conp tine. W reverse.

l.
The nenbers of the class are enployees of the Sheriff’s

Departnent of Harris County. The class asserted clains for



wrongful refusal of conpensatory tine off, retaliation and
i nvol untary use of conpensatory tine.

The parties have stipulated to the essential facts. By County
policy the accrued conp tine for non-exenpt enpl oyees nust be kept
bel ow a predeterm ned | evel, set by each bureau conmander. This
| evel is based on the personnel requirenents of each bureau.

An enpl oyee reachi ng the maxi mum al | owabl e hours of conp tine
authorized by the FLSA is requested to take steps to reduce the
nunber of accrued hours. A supervisor is authorized to order the
enpl oyee to reduce accunul ated conp tine at atine suitable to the
bureau. An enpl oyee dissatisfied with his supervisor’s order may
informally conplain to higher levels of supervisory authority
within the departnent.

Based upon the stipulation of facts, the district court
ordered the parties to nove for sunmary judgnent and to address
whet her the County policy requiring the involuntary use of conp
time by its enployees contravened 29 U S.C § 207(0)(5) of the
FLSA.

On Novenber 26, 1996, the district court issued an “Qpinion on
Summary Judgnent” and an Interlocutory Declaratory Judgnent that
“Harris County may not force enployees to use their accunul ated
conp tinme without violating the FLSA” and asked for briefing from
both parties on attorneys’ fees. Then, on July 28, 1997, the
district court issued an order entitled “Final Judgnent” which

stated the foll ow ng:



Fi nal Judgnent
1. Harris County may not force enployees to use their
accunul ated conpensatory tinme without violating the Fair
Labor Standards Act.
2. The parties plaintiff are awarded attorneys’ fees of
$21,360 fromHarris County.
Plaintiffs did not ask the district court to rule on their clains
for wongful refusal of the use of conp tinme and for retaliation

and it did not do so. This appeal followed.

.
A

First, there is our jurisdiction. The record on appeal
indicates that the clainms for wongful refusal of the use of conp
time and for retaliation have not been ruled on by the district
court. Responding to our question, Harris County agreed with the
class that we have jurisdiction since the district court intended
its order to be a final judgnent.!?

We have jurisdiction only over final decisions of the district
court, with limted exceptions that are not relevant here. 28
US C § 1291 (West 1993). A final judgnent is one that “ends the
litigation on the nerits and | eaves nothing for the court to do but

execute the judgnent.” Coopers & Lybrand v. Livesay, 437 U. S. 463,

467 (1978). We have advocated a practical approach in deciding

' Plaintiffs did not address the jurisdictional issue in
their briefs. However, at oral argunent plaintiffs’ counse
acknow edged that this court had jurisdiction over this appeal.
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issues of finality. A judgnent reflecting an intent to di spose of

all issues before the district court is final. Vaughn v. Mbil Gl

Expl orati on and Produci ng Sout heast, Inc., 891 F. 2d 1195, 1197 (5th

Cir. 1990); Nat’'l Ass’'n of Gov't Enployees v. Gty Pub. Serv. Bd.

of San Antonio, Tex., 40 F.3d 698, 705 (5th Cr. 1994). |If a party

abandons one of its clains, a judgnent that disposes of all
remaining theories is final and appealable so long as it is
apparent that the district judge intended the judgnent to di spose

of all clains. Chiari v. Cty of League Cty, 920 F.2d 311, 314

(5th Gr. 1991). \Wen the district court hands down a judgnent
couched in | anguage calculated to conclude all clains before it,

that judgnent is final. Arnstrong v. Trico Marine, Inc., 923 F. 2d

55, 58 (5th Gir. 1991).

Here, the district court in entering final judgnent appeared
to decide all clains, although it did not explicitly address
plaintiffs’ wongful refusal and retaliation clainms. Neverthel ess,
plaintiffs did not pursue any error by the district court and
acknowl edged at oral argunent that we have this jurisdiction over
this appeal. We conclude that the district court decided al
clains before it that were not abandoned. The order is a fina

j udgnent for purposes of this appeal.

B
This dispute centers around Harris County’s policy of not

permtting accrued conp tine for non-exenpt enpl oyees to rise above
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a predetermned | evel by directing enployees to reduce the nunber
of hours of accrued conp tine. The district court held that
accunul ated conp tine and salary nust be treated the sane way and
that enployees have a right to use conp tine when they choose.
Granting summary judgnment for the class, the district concl uded
that Harris County’s policy of controlling the anbunt of accrued
conp tine violated the FLSA. Mre precisely put, we nust decide
whet her Harris County violates 29 U S.C. §8 207(0)(5) of the FLSA
when it involuntarily shortens an enpl oyee’s workweek w th pay.

The rel evant FLSA statute states:

(5 An enployee of a public agency which is a State,

political subdivision of a State, or an interstate

gover nnent al agency -

(A) who has accrued conpensatory tinme off authorized to

be provi ded under paragraph (1), and

(B) who has requested the use of such conpensatory tine,

shal | be permtted by the enpl oyee’ s enpl oyer to use such

time within a reasonabl e period after naking the request

if the use of the conpensatory tinme does not unduly

di srupt the operations of the public agency.
29 U S. C 8 207(0)(5) (West Supp. 1998).

Harris County contends that the 1985 Anendnents to the Fair
Labor Act of 1938, reflected above, were enacted to alleviate the

econom ¢ burden upon state and | ocal governnents inposed by the

Act’s cash overtine requirenents, see @Grcia v. San Antonio

Metropolitan Transit Authority, 469 U. S. 528 (1985) (holding, in a

5-4 decision, that the FLSA could constitutionally apply to states
and their political subdivisions), as were the inplenenting

Departnent of Labor regulations. The County urges that Congress



must have intended for public enployers to control the accrual of
conp tinme because Congress contenplated a circunstance in which a
public enployer may el ect to reduce or elimnate accrued conp tine
by making a cash paynent. They point to 29 U S.C. 8207(0)(3)(B)
which states that “if conpensation is paid to an enployee for
accrued conpensatory tine off, such conpensation shall be paid at
the regular rate earned by the enployee at the tinme the enpl oyee
recei ves such paynent.” Since this statute permts a public
enpl oyer to reduce accrued conp tine with cash paynents, Harris
County asserts that reductions in conp tinme nust be at the
enpl oyer’ s option.

The cl ass contends that Congress vested the enpl oyee, rather
than the enployer, with the right to determ ne the use of accrued
conp tinme off. They urge that 29 U S.C. 8§ 207(0)(5) inposes only
one l[imtation on this right —that the use of the conp tinme not
undul y di srupt the operations of the public agency. The plaintiffs
mai ntain since no other limtation on this right was inposed by
Congress, they could choose to use or to bank their conp tine as
they see fit. In their view, enployers do not have the right to
control enployees’ use of their accrued conp tine, so long as their
use does not unduly disrupt their operations.

The econom c incentives at stake are clear. In an era of
tight public budgets, state enployers like Harris County wsh to
control the accrual of conp tinme in order to avoid paying cash
overtinme wages when the anmpunt of accrued conp tinme for any
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enpl oyee reaches the statutory maxi num of 240 or 480 hours. The
state enpl oyees, on the other hand, want to accunul ate accrued conp
time up to the statutory maximumin order to receive cash paynents
at an overtine rate of tinme and one-half or at least retain the
ability to “bank” conp tine for |later use at their behest.
Section 207(0)(5) does not address the Harris County policy.
This statute is triggered only when the enpl oyee first requests the
use of her accrued conpensatory tine and does not address whet her
a public enployer may control an enpl oyee’ s accrual of conp tine.

See Heaton v. Moore, 43 F.3d 1176, 1181 (8th Gr. 1994). On its

face then the statute is inapplicable to the present dispute. The
class counters that the statute evidences Congress’ belief that the
use of accrued conp tine nust reside only wth the enpl oyee and not
the enpl oyer. The statute recogni zing public enployers’ ability to
pay down accrued conp tinme, 29 US C § 207(o)(3)(B), equally
reflects Congressional intent to permt public enployers to control
the accrual of conp tine.? Congress wanted to bal ance conpeting
interests and intended for both public enployers or enployees to
retain sonme control over accrued conp tine.

Congress anended the FLSA in 1985 to ease the cost to

state and local governnents of conplying with the FLSA,

2 Aong the sane lines, 29 CF. R § 553.27(a) states that
“[playnents for accrued conpensatory tine earned after April 14,
1986, may be nmade at any tine and shall be paid at the regular rate
earned by the enployee at the tine the enployee receives such
paynment .”



particularly its overtine paynent provisions. During the debates,
Congress considered ©proposals for an anendnent exenpting
governnental agencies from the FLSA Rat her than conpletely
excludi ng agencies fromthe reach of the FLSA, Congress bal anced
the burden of conplying with the FLSA's overtine provisions with
protection for the worker. See Todd D. Steenson, Note, The Public

Sect or Conpensatory Ti ne Exception to the Fair Labor Standards Act:

Trving to Conpensate for Congress’ Lack of darity, 75 Mnn. L.

Rev. 1807, 1812, 1828 (1991). The 1985 Anmendnents acconplished
this dual purpose by allowing public enployers to agree wth
enpl oyees to award conp tinme in |ieu of nonetary paynents at a rate
not | ower than one and one-half hour for every overtine hour an
enpl oyee works. |d. at 1812. Under this schene, enpl oyees working
overtinme would receive additional tinme off fromthe job with pay
but not cash at the higher overtine rates. |In sum Congress did
not consider or resolve the question that we face here. Because
the legislation reflected a conpromise, it is inpossible to
det erm ne how Congress woul d have | egislated had it confronted the
question. Before devising our own solution, we nust of course | ook
to precedent.
C.

Relying on the Eighth Grcuit’s opinion in Heaton, the class

urges that since “banked conpensatory tine is the property of the

enpl oyee,” they have the right to “bank” conp tine in “what anounts
to an enpl oyee-owned savi ngs account of conpensatory tine.” See
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Heaton, 43 F.3d at 1180. We have recently held that the 1985
Amendnents to the FLSA, and section 207(0) in particular, do not
reflect Congressional intent to create a property right in accrued

conp tinme for enployees. See Alford v. lLouisiana, __ F.3d __,

draft op. at p. 12 (5th Cr. 1998). Al ford, however, sought to
di stinguish Heaton. In Alford, the enployees nerely sought to
require enployees to use conp tine before dipping into annua
| eave, while in Heaton, the enployer sought to require use of conp
time before the use of annual |eave. This case squarely presents
t he Heaton i ssue, and we nust thus decide whether to extend Al ford
or to foll ow Heat on.

W choose to extend Alford. The reasoning in Heaton is
flawed. The Heaton court rested on the principle of construction
that “[when a statute limts a thing to be done in a particular
nmode, it includes a negative of any other node.” Id. at 1180
(internal quotation marks omtted). Because enpl oyees nay choose
to use their conpensatory time within certainlimts, the argunent
conti nues, enpl oyers cannot nake t he enpl oyees use t he conpensat ory
ti me sooner than the enpl oyees prefer.

This seens to be a msapplication of the relevant rule of
construction. The question here is whether the statute “limts”
the the “thing to be done,” and thus application of the rule begs
the question. Conpare, for exanple, the Suprenme Court case Heaton
cites as originally invoking this rule of construction, Raleigh &
Gaston Ry. v. Reid, 80 U S (13 wall.) 269, 270 (1871). In that
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case, a railroad conpany’s charter provided that it should not be
taxed for 15 years, and the Court held that by inplicationit could
be taxed thereafter. That seens straightforward enough, but the
sane principle cannot nean that because an enpl oyee with conp tine
avai |l abl e can choose to use this conp tine, an enployer can never
requi re an enployee to reduce accunmulated conp tinme. One sinply
does not relate to the other.

It i s perhaps understandabl e that Heat on’ s reasoni ng shoul d be
strained, because this is a situation in which Congress has not
spoken clearly in the text of the statute itself or in the
| egislative history. O course, we could still follow Heaton on
prudential grounds, or sinply to avoid an intercircuit conflict.
This, however, would be a mstake, for it would |eave the
jurisprudence in this circuit unnecessarily confused. There seens
no reason to allow our rule to turn on the issue of whether an
enpl oyer conditions its requirenent that an enpl oyee use conp tine
on the enployee’s attenpt to take annual |eave. W are bound by
Alford, and if we were to foll ow Heaton, enployers and enpl oyees
through the Crcuit would need to brace thensel ves for expensive
litigation over what conditions an enployer could place on an
enpl oyee’ s annual | eave.

The lack of uniformty occasioned by our decision to deviate
from the Eighth Crcuit is not a substantial concern in this
cont ext . Even in the absence of further congressional or
regul atory action, neither Heaton, nor Al ford, nor our extension of
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it today represents the final word in any workpl ace. In the
absence of a mandatory rule governing the situation, the parties
remain free to reach a contractual solution to the problem
Provi si ons of an agreenent between a covered enpl oyer and enpl oyees
wWth regard to conpensatory tine are valid so long as they do not
contradict the FLSAitself. See 29 CF. R §8 553.23(a)(1). Inthis
case, however, the parties have not identified any controlling
provi sions, and our obligation is to fashion a background rul e,
which the parties remain free to displace in future negotiations.

Wiile Alford did not nmake explicit that its rule is only a
default, it is worth noting that the default it sel ected was al nost
certainly the correct one. |In fashioning a default rule, we are
m ndful of the academ c consensus that the court’s task is not
sinply to construct the rule that the parties woul d have bar gai ned
for if they had been fully infornmed and bargaining had been

costl ess. See generally Synposiumon Default Rul es and Contract ual

Consent, 3 S. Cal. Interdisciplinary L.J. 1 (1993). Mbreover, we
recogni ze that a default rule should not always be tailored to
achi eve the nost efficient or nost just result for the parties to
the |awsuit. In many situations, an “untailored default,” a
“single, off-the-rack standard” that provides a satisfactory
contractual solution in the run of cases nmay be preferable. lan

Ayres & Robert Gertner, Filling Gaps in Inconplete Contracts: An

Econom ¢ Theory of Default Rules, 99 Yale L.J. 87, 91 (1989).
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This is such a case. A holding that enpl oyees by default may
bank their conp tinme would be as cl ear as the hol ding that we reach
today. But a default rule should be selected at a higher |evel of
abstraction, to ensure clear answers in other FLSA scenarios where

nei t her Congress nor the parties in an agreenent have resolved a

particul ar i ssue. See, e.d., Ayres & Gertner, supra, at 96 (noting
the inportance of mnimzing future [litigation <costs in
establishing a default rule). 1In general, allow ng an enpl oyer to

establish uni formenpl oynent policies with respect to questions not
previ ously negoti ated seens preferable to all ow ng each enpl oyee to
establish his or her own policy, and it is certainly preferable to
a regine in which the courts determne which default rule is best
to apply one policy at a tine.

Qur holding here and in Alford is thus nerely an application
of the general principle that the enpl oyer can set workpl ace rul es
in the absence of a negotiated agreement to the contrary.® Wile
this default may not achi eve the optinal solutionin every case, it

pronotes justice wit |arge. In establishing this approach, we

SThere may be situations in which an enployer is required to
negoti ate before establishing a workpl ace rule. See,e.q., National
Labor Relations Bd. v. Katz, 369 U S 736, 747 (1962). The
enpl oyees here, however, have not alleged a violation of the
Nat i onal Labor Rel ations Act. This opinion’s analysis i s consi stent
wth any limtations on unilateral action that may exist. Wiile an
enpl oyer in certain circunstances may not be able to set forth a
uni form policy, the rule that enployers may require enployees to
use conp tinme applies even if that rule has not been duly enacted
as a workplace policy, in the absence of an agreenent to the
contrary.
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expect to pronote the interests of enployers and enpl oyees alike
by mnimzing the need for future litigation concerning policies
not addressed by Congress or enpl oyer-enpl oyee agreenents. And, of
course, this general interpretive approachis itself a default, and
the parties may select a different rul e governing the construal of

their agreenents if they choose.

L1l
We REVERSE the district court’s grant of summary judgnent in
favor of the class and enter judgnent for Harris County and al
ot her defendants.

REVERSED.
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DENNI'S, G rcuit Judge, Concurring in part and dissenting in part.

In ny opinion neither the plaintiffs nor the defendants have
denonstrated that they are entitled to judgnent as a natter of |aw
on the present record. Accordingly, | agree that the district
court’s judgnent nust be reversed. | disagree, however, wth the
majority’ s decision to grant summary judgnent for the county at the
appellate level. The majority incorrectly applies its own common
law type “default rule” rather than following the Secretary’s
authoritative interpretation of the FLSA Consequently, the
majority erroneously fails to remand the case to the district court
for trial or other proceedings as is required by the correct |egal
princi pl es.

The FLSA does not directly address the precise question at
issue in this case, viz., whether a public agency may, absent an
enpl oyee’ s request or agreenent, unilaterally conpel the enpl oyee
to use accrued conpensatory tinme off rather than receiving cash
conpensation for the accrued conpensatory tine off in accordance
with 8 207(0)(3)(B). Because the statute is silent or anbi guous
Wth respect to the specific issue, the questions for this court
are whether the adm ni strati ve agency has addressed t he i ssue, and,
if so, whether the agency’'s answer is based on a permssible

construction of the statute. Chevron U.S.A., Inc. v. Natural

Resources Defense Council, Inc., 467 U S. 837, 842-43 (1984); see

al so Auer v. Robbins, 117 S.C. 905, 909 (1997)(quoting Chevron,
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467 U. S. at 842-843). A court does not sinply inpose its own
construction on the statute when an adm nistrative interpretation

based on a perm ssible construction of the statute exists. Chevron

US A, Inc., 467 U. S. at 843; Fort Hood Barbers Assn. v. Herman,

137 F. 3d 302, 307 (5th Gr. 1998)(Sunmary Cal endar).

The def erence owed by this court to adm nistrative regul ati ons
issued to interpret and inplenent a federal statute depends on
whet her the regulationis “legislative’” or “interpretative.” Fort

Hood Bar bers Assn., 137 F.3d at 307; Snap-Drape, Inc. v. Conmir, 98

F.3d 194, 197 (5th Cr. 1996); Dresser Industries, Inc. v. Conmr,

911 F.2d 1128 (5th Cr. 1990)(internal citations omtted). | f
| egislative, that is “issued under a specific grant of authority to
prescribe a nethod of executing a statutory provision,” the
regulation is controlling unless it is “arbitrary, capricious, or

mani festly contrary to the statute.” Snap-Drape, Inc., 98 F. 3d at

197-98 (internal citations omtted); see also Chevron, U S A,

Inc., 467 U S. at 843. An “interpretative” regulation is one
promul gated pursuant to a “general grant of authority to prescribe
regul ations.” Interpretative regqulations are accorded |ess
deference, but are valid if they are “reasonabl e and ‘ harnoni ze[]

with the plain | anguage of the statute, its origin, and purpose.

Fort Hood Barbers Assn., 137 F. 3d at 307 (quoting Snap-Drape, Inc.,

98 F.3d at 197).
The FLSA is admnistered and enforced by the Secretary of

Labor. 29 U . S.C. 8205; Skidnore v. Swift & Co., 323 U S. 134, 137
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(1944); Condo v. Sysco Corp., 1 F.3d 599, 604 (7th Cr. 1993); 1

ROTHSTEIN, ET AL., EMPLOYMENT LAW 8§ 4.10 pp. 368-69 (1994). The 1984
anendnents to the FLSA expressly authorize the Secretary to
promul gate regulations as are necessary to inplenent the
amendnments. 99 Stat. 787, 86, 29 U.S.C. 8 203 (note). Pursuant to
this authorization, the Secretary has promulgated regulations
interpreting and applying pertinent provisions of the FLSA
regardi ng conpensatory tinme off. See 29 C. F. R 8553. 2(b), 88553. 20-
553.28. | believe the Secretary’s regul ations by clear inplication
address the issue in the present case.

The regul ations reiterate that in conpensating enpl oyees for
overtime work, a public agency may not substitute conpensatory tine
off for overtinme cash pay unless there was an agreenent or
understanding to do so between the enployer and the enpl oyee (or
the enployee’'s representative) prior to the performance of the
wor k. 8553.23(a)(1l). Wth respect to enployees not covered by a
bargai ning or representative s agreenent, but hired before April
15, 1986, the reqgular practice in effect on that date constitutes
an agreenent which satisfies the statute. 1d. Further, a notice to
an unrepresented i ndi vi dual enpl oyee that conpensatory tinme will be
awarded in lieu of overtinme pay can evidence an agreenent as
required by the FLSA 8553.23(c)(1). Al t hough an agreenent as
required by the statute is presuned to exist if such notice is

given with respect to any enployee who does not comrunicate his
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unwi | I'i ngness to accept conpensatory tinme rather than overtine pay
to his enployer, the enployee’'s decision to accept conpensatory
time “nmust be nade freely and wi thout coercion or pressure.” |d.
Finally, the agreenent may take the formof an express condition of
enpl oynent, if the enployee knowi ngly and voluntarily agrees to it
as a condition of enploynent and is infornmed that the conpensatory
time received may be preserved, used, or cashed out consistent with
the provisions of section 7(o) of the Act. 1d.

The agreenent may include provisions restricting conpensatory
time off to certain hours of work only. 8553.23(a)(2). Provisions
governing the preservation, use, or cashing out of conpensatory
tinme also may be included; however, to the extent that any
provi sion of an agreenent is in violation of section 7(0), it is
superseded by the requirenents of section 7(0). 1d.

The enployer may discharge its obligation to honor accrued
conpensatory tinme earned after April 14, 1986, at any tine by
paying for it the regular rate earned by the enployee at the tine
the enpl oyee receives paynent. 8553.27(a). Upon term nation of
enpl oynent, the enployer nust pay the enployee for unused
conpensatory tinme earned after April 14, 1986, at a rate of
conpensation not |less than the average regular rate received by
such enpl oyee during the | ast 3 years of the enpl oyee’ s enpl oynent,
or the final regular rate received by such enpl oyee, whichever is

hi gher. 8553. 27(b).
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Conpensatory tinme cannot be used to avoid statutory overtine
conpensation. 8553.25(b). “An enployee has the right to use the
conpensatory tine earned and nust not be coerced to accept nore
conpensatory tinme than an enployer can realistically and in good
faith expect to be able to grant within a reasonable tinme of the
enpl oyee’ s request for use of such tine.” 1d.

| f an enpl oyee has accrued conpensatory tine and requests use
of this conpensatory tine, the enployer nust permt the use of such
time off wthin a “reasonabl e period” after the enpl oyee’s request
as long as such use will not “unduly disrupt” the operations of the
agency. 8553.25(a). A “reasonable period” will be determ ned by
considering the customary work practices within the agency based on
the circunstances, including the normal schedule of work,
antici pated peak workloads based on past experience, energency
requi renents for staff and services, and the availability of
gualified substitute staff. 8553.25(c)(1). | f applicable
provisions are included within the agreenent or understanding
bet ween t he enpl oyer and enpl oyee, they will govern the neani ng of
“reasonabl e period.” 8553.25(c)(2). An “unduly disruptive” use of
accrued conpensatory tine off is one which the agency reasonably
and in good faith anticipates “woul d i npose an unreasonabl e burden
on the agency’'s ability to provide services of acceptable quality
and quantity for the public.” 8553.25(d).

The Secretary’s approach rejects the wooden proposition that
the FLSA grants control over the use of accrued conpensatory tinme

19



ei ther exclusively to the enpl oyee or to the enpl oyer i ndependently
for its ow unilateral purposes. Rather, it requires an agreenent
and under st andi ng between the enployer and the enployee prior to
the performance of the work to initiate conpensation with, and
accrual of, conpensatory tinme off. As part of this agreenent, the
Secretary’s construction al so permts the enpl oyer and t he enpl oyee
to include other provisions governing the preservation, use, or
cashing out of conpensatory tine so long as they are consistent
wth section 7(o) of the FLSA. These regul ations indicate that the
Secretary did not interpret the FLSA to allow an enployer to
requi re an enpl oyee involuntarily to use accrued conpensatory tine
off in the absence of a Ilawful agreenent providing such
aut hori zati on.

I n deciding whether the Secretary’s approach qualifies as a
perm ssi bl e construction of the FLSA, it is not necessary to decide
whet her the Secretary’ s regulations issued pursuant to authority
granted by the 1985 anendnents are legislative or interpretative.
Even if the regulations are properly classified as interpretative,
they clearly are reasonabl e and i n harnony with the | anguage of the
statute, its origin, and purpose. |In enacting the 1985 anendnents
to the FLSA, Congress clearly sought to balance the needs and
interests of both public enployees and enployers subject to the
FLSA. The Secretary’s approach acconplishes this Congressiona
directive by requiring enployers desiring authorization to order
enpl oyees to use accrued conpensatory tinme whenever the enpl oyer
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deens such consunption appropriate to include applicable
provi sions, consistent with the statute, in their agreenents nade
with the enpl oyee.

Wth respect to enployee requests for wuse of accrued
conpensatory tine, the regulations specifically authorize the
enpl oyer and enpl oyee in their agreenent or understanding to state
ternms and conditions governing the neani ng of “reasonabl e period.”
In addition, the Secretary sets forth a non-exclusive |ist of
underlying considerations for use in determning the "reasonabl e
period” within which a conpensatory tinme off request nust be
granted and whether doing so would be “unduly disruptive” in a
particul ar case. These regulations | ead naturally and logically to
the inference that the factors for evaluating the reasonabl eness
and legality of any consensual limtations upon the enployee’'s
right to use and preserve conpensatory tinme earned should be
simlar to those suggested for determning or defining a
“reasonable period” wthin which an enployer nust grant a
conpensatory tine off request, a use of conpensatory tinme off that
is “unduly disruptive” to the enployer’'s operations, and a
“realistic” and “good faith” utilization of conpensatory tinme off
inlieu of overtinme cash pay by an enpl oyer.

Appl yi ng the provisions of the statute and the regul ations to
the present case, it is apparent that neither the plaintiffs nor
t he def endants have denonstrated that they are entitled to judgnent
as a mater of |aw under the FLSA as interpreted by the Secretary.
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Mor eover, we shoul d take notice that agreenents between the County
and each i ndi vi dual enpl oyee i ncorporating the County’s regul ati ons
providing for conpensatory tine in lieu of nonetary overtine

conpensati on apparently exist. See Mdreau v. Kl evenhagen, 508 U.S.

22, 29 (1993). The record before us, however, is not sufficiently
conplete to afford an adequate basis for determ ning whether
provi sions governing the preservation, use, or cashing out of
conpensatory tinme are included within these agreenents, by
i ncorporation or otherwise; or if so, whether these other
provi sions are consistent with or in violation of section 7(0) of
the Act. If no controlling agreenment exists, the district court
shoul d consider retaining jurisdictionwhile permtting the parties
to enter such agreenents. A court of appeal may vacate, set aside,
or reverse a district court’s judgnent and may remand t he cause and
requi re such further proceedings to be had as nay be just under the

ci rcunst ances. 28 U S. C. 8 2106. See Youngstown Sheet and Tube

Co. v. lLucey Products Co., 403 F.2d 135, 139-41 (5" Cir. 1968)

(Remanded to all ow subm ssion of proof to insure that substanti al

justice be done). See also Hornel v. Helvering, 312 U S. 552, 557,

61 S.C. 719, 721 (1941) (“Orderly rules of procedure do not
require sacrifice of the rules of fundanental justice.”).
Accordingly, under these authorities and the summary |udgnment
rules, | would vacate the district court’s judgnent and renmand the

case to it for further proceedings including atrial or the taking
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of additional evidence necessary to an infornmed decision of these
guesti ons.

Harris County argues that the FLSA authorizes public agencies
to unilaterally force enployees to reduce periodically their
accrued conpensatory tine by taking off regular work days to
prevent enployees from demanding nonetary conpensation for any
overtinme hours worked after the statutory maxi nuns are reached or
cashing in | arge anounts of conpensatory tinme upon their retirenent
or termnation. The FLSA does not expressly give public agencies
this right. The County, however, contends that because it has the
right under 8207(0)(3)(B), at any tine, to reduce or elimnate an
enpl oyee’ s accrued conpensatory tinme, by paying the enployee for
that time at the enployee’'s current regular rate of pay, t he
statute clearly inplies that it may also reduce it by requiring an
enpl oyee to use accrued conpensatory tinme involuntarily (i.e., by
not working hours for which the enployee is conpensated at the
enpl oyee’ s regular rate. 8207(0)(7)). The majority enbraces and
rearticulates the County’s argunent as foll ows:

The statute recogni zi ng public enployers’ ability to pay
down accrued conp tinme, 29 U.S.C. 8 207(0)(3)(B), equally
reflects Congressional intent to permt enployers to
control the accrual of conp tine.

Maj . Op.p.8 (footnote omtted).

In addition to not being persuasive, this approach fails to
give proper deference to the Secretary’s interpretation of the
statute. The provision relied upon, 8207(0)(3)(B), provides: “If
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conpensation is paid to an enpl oyee for accrued conpensatory tine
of f, such conpensation shall be paid at the regular rate earned by
the enployee at the tinme the enployee receives such paynent.”
Al t hough an agency can reduce an enpl oyee’s accrued conpensatory
time by paying for that time in cash, it does not necessarily
follow that an enployer can unilaterally require an enployee to
reduce accrued conpensatory tinme by taking tinme off at regul ar pay.
Recogni zi ng t he uni que fiscal burden that conpliance with the
FLSA woul d present to public agencies, the 1985 anendnents to the
FLSA permt only public agencies to conpensate enployees for
overtinmne with conpensatory tinme instead of cash paynents.
Congress did not intend, however, to allow public agencies to
indefinitely replace nonetary overtinme conpensation wth
conpensatory tinme, undoubtedly an inferior substitute for cash
The statute clearly requires that any enpl oyee who has accrued 480
or 240 hours, as the case nmay be according to the category of
enpl oynent, of conpensatory tinme be paid overtine conpensation in
cash for additional overtinme hours of work. 8207(0)(3)(A. | f
Congress had intended to all ow enployers to permanently avoid the
obligation of providing nonetary conpensation for overtine hours,
it woul d not have inposed these statutory maxi nuns on t he anount of
conpensatory tinme the enployer may award. The provision all ow ng
enpl oyers to reduce the anobunt of accrued conpensatory hours by
payi ng nonetary conpensation does not reflect an intent to allow
enployers to wunilaterally force enployees to consunme accrued
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conpensatory time without any concession to the enpl oyees’ desires;
instead, it sinply provides enployers with the option to decrease
conpensatory tinme bal ances by payi ng cash--the usual and superi or
form of overtine conpensation.

Moreover, the FLSA expressly provides that an enployee of a
public agency who has accrued conpensatory tine off and has
requested the use of such conpensatory tinme shall be permtted by
the agency to use such tine within a reasonabl e peri od after nmaking
the request if the use of the conpensatory tine does not unduly
di srupt the operations of the agency. 8 207(0)(5). Accordingly,
even if an agency can on its own initiative redeem conpensatory
time coomtnents for cash (the preferred formof conpensation) at
the enployee’s current regular rate of pay, it sinply does not
follow that an agency can also unilaterally nmake the enpl oyee's
conpensatory tinme an even |ess desirable substitute for cash
overtinme pay by depriving the enployee of the choice of when and
how to use it, but instead dictating the manner of its usage
W thout regard to the desires or conveni ence of the enpl oyee.

Construing the statute in accordance wth the Secretary’s
regul ati ons does not deprive enployers of all control of enployee
conpensatory tine bal ances. Enployers nay enter into an agreenent
wth enployees (or their representatives) concerning the
preservation, use, and cashing out of conpensatory tine provided
that these such agreenents are consistent with section 7(o) of the
FLSA. In addition, the regul ations specifically allow enployers to
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reduce these bal ances by paying cash for the accrued conpensatory

hours. Finally, as the Eighth Crcuit noted in Heaton v. More, 43

F.3d 1176, 1181 (8th Gr. 1994), enpl oyers can al ways schedul e | ess
overtine or hire additional workers to decrease the rate of accrual

of conpensatory tine.
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